might make the deduction for the years 1918 and 1919.' The Supreme Court held that the earlier decision was res judicata, ' and that it foreclosed any consideration of the merits of the controversy.' In reaching this result the Court rejected the contention that res judicata was inapplicable because the formal parties on behalf of the Government in the two cases were different. It also held that the first judgment was binding, although it was based in part on a stipulation, and although evidence contrary to this stipulation was offered in the second proceeding. "The very right now contested arising out of the same facts appearing in this record, was adjudged in the prior proceeding." ' In the more recent Supreme Court case, Blair v. Commissioner, 8 the ultimate question was who should be taxed for the income of a trust. The taxpayer was a beneficiary under a trust instrument providing that the trust income should be paid to the beneficiaries "directly upon their separate order and receipt therefor," and that the income should not be "subject to the payment of the debts or obligations" of the beneficiaries.
In 1923, the taxpayer executed a series of instruments assigning various portions of the trust income to his children, and the assigned income was thereafter paid directly to the assignees. The Commissioner, nevertheless, assessed all of the income to the taxpayer for the year 1923; and this action was upheld by the Circuit Court of Appeals on the ground that the trust was a spendthrift trust and that consequently the income was unassignable. While this case was going through the courts, the Commissioner determined deficiencies on the same ground for several succeeding years, and the taxpayer filed petitions with the Board of Tax Appeals. Thereafter, the trustees of the trust, of whom the taxpayer was one, joined the other beneficiaries as parties in a proceeding THE YALE LAW JOURNAL in the Illinois courts, seeking a construction of the trust instrument and a determination of the validity of the assignments. The action resulted in an opinion of the state court that the trust restrained alienation only at the suit of creditors; and the assignments were held valid. 1 " This decision was then presented to the Board in the second tax controversy; and the Supreme Court ultimately held that the first decision was not res judicata, although it was a case between the same parties and on the same issue, namely, the validity of the assignments. But the subsequent decision of the Illinois Appellate Court was held to be conclusive against the Government, although the Government was not a party to it.
Here, then, are two decisions on the effect of a prior adjudication in a tax controversy when the same question is presented in a subsequent tax case. In one, the prior tax decision was held to be res judicata; in the other, it was not. This much the two decisions have in common: Both went against the Government. In this, at least, res judicata appears to be different from other forms of estoppel, which so far have operated almost invariably against the interests of the taxpayer.
1 ' The two cases, too, are sufficient to show that res judicata is a very slippery concept, no less puzzling to apply in actual cases than are some of the other formulae of the law. Under such circumstances, these cases, though decisions of the Supreme Court, cannot be regarded as fixed points. With them as a background, however, we may undertake to survey the decisions which the courts and the Board have rendered in the field.
I. THE TRIBUNAL
As a first question, we may ask: What sort of decisions have that element of quality or dignity which is essential to make them the basis for a plea of res judicata in subsequent controversies? One thing, at least, is clear. Res judicata is a function of the judicial process. The decision of a court may be given conclusive effect in the same court, 12 10. Blair v. Linn, 274 Ill. App. 23 (1934) (one judge dissenting).
See Maguire and Zimet, Hobson's Choice and Similar Practices in Federal
Taxation (1935) 48 HARv. L. REv. 1281, 1299-1300. In Comment (1933) 33 COL. L. Ray. 1404, 1413, n. 51, it is stated that of eighty-five cases, mostly state decisions, in which res judicata was raised, the contention was made on behalf of the government in only eleven. The proportion in the federal tax cases here considered is higher, but the taxpayer has fared distinctly better than the Treasury.
12. Donald v. White Lumber Co., 68 F. (2d) 441 (C. C. A. 5th, 1934) ; Second Nat. Bank v. United States, 66 Ct. CIs. 166 (1928) , cert. denied, 280 U. S. 553 (1929) ; International Curtis Marine Turbine Co. v. United States, 74 Ct. Cis. 132, 56 F. (2d) 708 (1932) ; Chicago Junction Rys. v. United States, 80 Ct. Cis. 824, 10 F. Supp. 156 (1935) ; Bowe-Burke Mining Co. v. Willcuts, 45 F. (2d) 394 (D. Minn. 1930) . All but the first of these cases and all of the cases cited in the next two footnotes involved second suits with respect to taxes for the same year or on the same estate. The cases in these three footnotes are, of course, in addition to those in the second paragraph of note 33, infra, involving Board decisions which had been reviewed by the courts.
[Vol. 46: 1320 in another court, 3 or by the Board of Tax Appeals; 4 and a decision in a state court may be a bar to subsequent proceedings in a federal court.'" But the determinations of the Commissioner of Internal Revenue are not binding on him either with respect to the same year or subsequent tax years,' 6 and consequently are not res judicata.' T Between these two points, however, the question is far from clear. Are the decisions of the Board of Tax Appeals res judicata, even though this effect was not accorded to determinations of the Committee on Appeals and Review which preceded it and performed similar functions? Here a distinction must be made between the position of the Board of Tax Appeals under the Revenue Act of 1924 and its position under the Act of 1926. Doubtless it was in part because of the feeling that the Board under the 1924 Act was in substance not very different from the Committee preceding it, that it was concluded that the Board's decisions were not res judicata in subsequent controversies.", Its determinations were to a considerable extent administrative, in fact as well as in form. Either party could start a suit in a district court within a year after the Board's decision. While in this action the Board's findings were "prima facie evidence of the facts therein stated," 1 " the trial in the district court was a trial de novo, and neither party was limited to the evidence or the grounds presented before the Board. The decision of the Board became final if no new action was begun within the year, but the parties would not ordinarily regard the Board proceeding as the ultimate occasion for the determination of tax liability. As one court has said, "The hearing before the Board was at that time little more than a preliminary skirmish, a run for luck." -Yet, although Supp. 703 (1934) , cert. denied, 296 U. S. 576 (1935); Art Metal Const. Co. v. United States, 17 F. Supp. 854 (Ct. Cls. 1937) ; West Huntsville Cotton Mills Co. v. Commissioner, 22 B. T. A. 1216 ; Ford & Co. v. Commissioner, 28 B. T. A. 156 (1933) ; Fisher v. Commissioner, 29 B. T. A. 1041 .
17. It is usually said that the Commissioner is not bound by his orm decisions. But sometimes the point is put in terms of res judicata. See Co-operative Pub. Co. v. Commissioner, 5 B. T. A. 340, 343 (1926) .
18. These cases are discussed at p. 1324, infra. . 1st, 1928 Supp. 758 (1936) .
22. Appeal of Union Metal Mfg. Co., 4 B. T. A. 287 (1926) ; Monroe Stationery Co. v. Commissioner, 15 B. T. A. 1227 ; Stegeman v. Commissioner, 25 B. T. A. 949 (1932) (transferee case). In the Union M[etal case the Board expressly overruled the decision in Appeal of Gilliam Mfg. Co., 2 B. T. A. 272 (1925) . Though the inconclusive nature of the Board's determination under the early Act was a material factor in the case, much of the Board's opinion is on grounds which would deny res judicata in all tax cases. The Union Metal case was generally regarded as holding that res judicata was not applicable in federal tax cases, until the contrary was established in Tait v. Western Maryland Ry., 289 U. S. 620 (1933) . See, e.g., Goodell-Pratt Co. v. Commissioner, 6 B. T. A. 1235 (1927 ; Monroe Stationery Co. v. Commissioner, supra. 23. The date of the hearing befbre the Board and of its decision were material in determining the mode of review of Board decisions under the 1926 Act. If the hearing had been held before the 1926 Act became law, the circuit court of appeals had no jurisdiction of a petition for review. The only remedy was to pay the tax and sue in a district court for a refund. Rxv.UE Act OF 1926 § 283 (j), Blair v. Curran, 24 F. (2d) 390 (C. C. A. 1st, 1928) . But if the petition was filed under the 1924 Act and the hearing and decision came after the 1926 Act was enacted, the taxpayer had an option to pay the tax and sue in the district court, or to seek review of the Board's decision by a circuit court of appeals. Indeed, apparently he might do both. RavI.NuE ACT or 1926 § 283 (b) ; see Old Colony Trust Co. v. Commissioner, 279 U. S. 716, 727-28 (1929) . Review by the district court would be de novo as before, while review by the circuit court of appeals would be on the record made before the Board. In either event, it would seem that the court decision should be the basis for res judicata. This was expressly recognized in the Old Colony case, supra, at 728, and it was so held in Portage Silica Co. v. Commissioner, 29 B.T.A. 881 (1934) and Mills Automatic Merchandising Corp. v. United States, Ct. CIs., May 3, 1937 . Cf. Van Dorn Iron Works Co. v. United States, 82 Ct. CIs. 684, 13 F. Supp. 758 (1936 (res judicata not applicable to Board decision where taxpayer's petition for review in a circuit court of appeals was dismissed for lack of prosecution). The contrary result was reached somewhat questionably in Patterson v. Anderson, S. D. N. Y., Oct. 5, 1936. 24. Commissioner v. American Seating Co., 50 F. (2d) 681 (C. C. A. 7th, 1931) ; Goodell-Pratt Co. v. Commissioner, 6 B. T. A. 1235 (1927 .
25. Backus v. United States, 75 Ct. Cis. 69, 59 F. (2d) 242 (1932) , cert. denied, 288 U. S. 610 (1933) .
[Vol. 46 : 1320 which are the basis of res judicata. 2 The 1926 Act provided that the Board is "continued as an independent agency in the Executive Branch of the Government.
' 27 This terminology was expanded by the Supreme Court in Old Colony Trust Company zo. Commissioncr, -where it was said that the Board "is not a court. It is an executive or administrative board, upon the decision of which the parties are given an opportunity to base a petition for review to the courts after the administrative inquiry of the Board has been had and decided." All in all, a good deal of ink has been spilled on the subject of the exact nature of the Board. 29 But there seems to be very little room to doubt that for present purposes its decisions are essentially judicial. As one court has put it: 30 "The Board of Tax Appeals, while not a court, has by statute been endowed with capacity to render decisions final and binding on both Commissioner and taxpayer unless reversed on appeal. Its decisions in matters over which it has jurisdiction are therefore not open to collateral attack, and it cannot be doubted that in this sense a decision of the Board is comparable to the judgment of a court."
1
Regardless of the exact form of words which we may be forced to choose because of our notions of the effect of the constitutional grant of judicial power and of the implications of the separation of powers, the fact remains that the activity actually carried on by the Board is judicial and solely judicial, in the sense that what the Board does is the impartial determination of questions of fact and law, after full hearing, with a minimum of judgments in the field of policy. Ve have, if you like, the paradox that, of all the non-judicial tribunals in our 26. There is some authority that administrative decisions may be the basis of res judicata when they are judicial in nature. See Abel, Administra pve Dcierminations and Fill Faith and Credit (1937) government system, the one which is in form most intimately incorporated into the executive branch is carrying on a function as intrinsically judicial as that exercised by any court. In any event, there is now substantial agreement that decisions of the Board are a basis of res judicata" 2 whether they have been reviewed by a court or not.1 3
II. THE ISSUES
Ve may turn next to the nature or subject matter of the decisions which may be res judicata in a subsequent tax litigation. It will be con-32. The only dissent from this view seems to come from the Sixth Circuit. In Nachod & U. S. Signal Co. v. Helvering, 74 F. (2d) 164, 166 (C. C. A. 6th, 1934) , the court expressly passed "the question whether the Board of Tax Appeals acts to such extent judicially as to give its decisions the binding force required by the doctrine of res judicata;" and Judge Allen, in her dissenting opinion [id. at 169], said, "I concur in the view that the doctrine of res judicata does not apply to an order of the Board of Tax Appeals," although it does not seem that the majority actually expressed such a view. Cf. Leininger v. Commissioner, 86 F. (2d) 791, 792 (C. C. A. 6th, 1936) .
33. An unreviewed Board decision is conclusive in a later case involving a different tax year. Greenbaum v. United States, 17 F. Supp. 83 (Ct. Cis. 1936) ; Missouri Pacific R. R. v. Commissioner, 22 B. T. A. 267 (1931) ; Carney v. Commissioner, 22 B. T. A. 721 (1931) (transferee case) ; Hailer v. Commissioner, 26 B. T. A. 395 (1932 ), aff'd, 68 F. (2d) 780 (App. D. C. 1934 Sand Springs Ry. v. Commissioner, 31 B. T. A. 392 (1934); Wobber Bros. v. Commissioner, 31 B. T. A. 133 (1934) ; Parker v. Commissioner, 31 B. T. A. 644 (1934), appeal, dismissed, 75 F. (2d) 1010 (C. C. A. 9th, 1935) ; cf. Donald v. J. J. White Lpmber Co., 68 F. (2d) 441 (C. C. A. 5th, 1934) . But cf. Nachod & U. S. Signal Co. v. Helvering, 74 F. (2d) 164 (C. C. A. 6th, 1934 ). An unreviewed Board decision is likewise conclusive in another proceeding with respect to the same tax year. Continental Petroleum Co. v. United States, 87 F. (2d) 91 (C. C. A. 10th, 1936) (C. C. A. 7th, 1934) . And see the second paragraph of note 40, infra. The same result has been reached when the decision of the Board was based on a stipulation. Bankers Reserve Life Co. v. United States, 71 Ct. Cis. 279, 44 F. (2d) 1000 Leininger v. Commissioner, 86 F. (2d) 791 (C. C. A. 6th, 1936) ; Worm v. Harrison, 374 C. C. H. 1937 Fed. Tax Serv. ff 9234 (N. D. Ill. 1937 ; Green v. Commissioner, 26 B. T. A. 719 (1932) (transferee case); Portage Silica Co. v. Commissioner, 29 B. T. A. 881 (1934) ; Marshall v. Commissioner, 29 B. T. A. 1075 , appeal dismissed for want of prosecution, C. C. A. 6th, April 9, 1935; James v. Commissioner, 31 B. T. A. 712 (1934) ; Terre Haute Elec. Co. v. Commissioner, 33 B. T. A. 975 (1936) ; Pryor & Lockhart Development Co. v. Commissioner, 34 B. T. A. 687 (1936). venient to divide the inquiry by considering separately cases in which the second controversy involves taxes for the same year or on the same estate as the first, 34 and cases in which the second controversy involves a different tax year.
A. The Same Tax Year. Where the same issue is concerned in the subsequent case, the problem presented is one of the ordinary application of res judicata but this situation has arisen rarely. The principal case in which an effort has been made to relitigate a point once determined with respect to the same tax liability is Art Metal Construction Company v. United States. 35 The taxpayer first brought a suit to recover a refund which the Commissioner had denied on the ground that an amendment filed out of time was not sufficient to perfect a claim for refund phrased in general terms. The Circuit Court of Appeals agreed with the Commissioner and denied recovery." An application for certiorari was denied. Subsequent decisions of the Supreme Court," however, appeared to establish that this result was wrong, and the taxpayer brought another suit in the Court of Claims to secure the same refund. This was held to be barred by res judicata. If there is to be anything of res judicata in tax-cases, it is hard to see how the decision could have been otherwise despite the obvious hardship to the taxpayer. 35. 82 Ct. CIs. 666, 13 F. Supp. 756 (1936) . In Missouri Pacific R. R. v. Commissioner, 22 B. T. A. 267 (1931), the parent corporation had intervened in a subsidiary's proceeding before the Board, and was held bound when the same question, affiliation, was later presented in a case involving its own liability for the same year. Cf. Varren Mfg. Co. v (C. C. A. 1st, 1933), cert. denied. 289 U. S. 760 (1933) . Where the first decision is one by or through the Board, the resultant finality is in part due to the provisions of the REVEN;UE AC1 OF 1926 § 284 (d) , and the REvEN UE ACTS or 1928 ACTS or , 1932 ACTS or , 1934 ACTS or and 1936 . Under these sections, if the taxpayer files an appeal with the Board, no refund shall be made "and no suit by the taxpayer for the recovery of any part of such tax shall be instituted in any court" except in accordance with a decision of the Board which has become final. Cf. Continental Petroleum Co. v Supp. 725 (W. D. Mo. 1936) .
This rule has not been invoked in the long drawn out litigation over the tax on the estate of William Waldorf Astor. In Farmers' Loan & Trust Co. v. Bowers, 29 F. (2d) 14 (C. C. A. 2d, 1928) , the tax paid on a trust created in 1916 was recovered-a result that seems erroneous in the light of later Supreme Court decisions, especially Reinecke v. Smith, 289 U. S. 172 (1933) . Different suits were then brought to recover the tax paid on two other trusts. Judgments against the Government for about $10,000,000, with nearly as much more in interest, were reversed on appeal; the cases are now awaiting retrial. Farmers' Loan & Trust Co. v. Bowers, 68 F. (2d) 916 (C. C. A. 2d, 1934) , cert. denied, 293 U.S. 565 (1934), 296 U.S. 649 (1935), 299 U.S. 582 (1936) . The rule against splitting a cause of action apparently has not been raised in the later actions, apparently because the Farmers' Loan & Trust Company cannot be split up and litigated in separate parts. This, of course, is not a result peculiar to tax cases. In Stark z,. Starr,-the Supreme Court said that a litigant "is not at liberty to split up his demand and prosecute it by piecemeal, or present only a portion of the grounds upon which special relief is sought, and leave the rest to be presented in a second suit, if the first fail. There would be no end to litigation if such a practice were permissible."
This principle is a sort of corollary of the rule, illustrated in Le-wis v.
Reynolds," that a suit for the recovery of a tax throws open all questions relating to the same tax year. The principle is rather absolute in its character. The second suit is barred though the facts upon which it rests occurred after the first case was decided, 44 or though its basis is a Supreme Court decision announced after the close of the first litigation. 4 ' Nor is the application of the rule dependent upon what was actually open to litigation in the first case. Thus, a taxpayer may not sue in court except upon a ground which he has specified in a claim for refund." But if he sues on a claim for a particular year and the case goes to judgment, he may not thereafter bring a suit on another claim for the same year, even though the ground of the second suit was not available in the first for want of an adequate refund claim at that time.T
There are a few cases that do not fit very well into this rather ironclad rule. In Cambridge Loan & Building Company v. United States," it appeared that the Commissioner had allowed a claim for refund in part and denied it in part. The taxpayer sued and recovered as to the disallowed part. In the meantime the allowed portion had not been paid, due, apparently, to mechanical misunderstandings in the Bureau of Internal Revenue. The taxpayer eventually was forced to sue for the allowed portion of its claim. This was, in fact, a second suit for the recovery of tax for the same taxable year, but recovery was allowed paid the tax as trustee of the respective trusts, and under the New York practice a trustee of several trusts is considered legally as a different person in the case of each trust.
42 CIs. 132, 56 F. (2d) 703 (1932) .
Another situation in which a judgment concerning one year's taxes may be conclusive in a subsequent suit over the same taxes, is that involving the liability of a transferee. These cases are discussed at pp. 1347-51, infra.
48. 74 Ct. CIs. 500, 57 F. (2d) 936 (1932) . by the Court on the then current account-stated theory, 4 9 on the ground that the allowance of the claim for refund gave rise to a new cause of action independent of that for the recovery of the tax. More difficult to justify is the recent decision in Ventura Consolidated Oil Fields v. Rogan. 5 " The Commissioner made an improper assessment without sending the taxpayer a prior deficiency notice complying with the Statute. Thereafter the Commissioner determined an additional deficiency, of which the taxpayer was duly notified. The notice disclosed the prior assessment and took it into account in fixing the amount of the deficiency. The taxpayer then filed a petition with the Board which did not question the prior assessment. Pursuant to a stipulation, the Board determined deficiencies, and they were paid. When the collector later undertook to collect the amount of the prior assessment, the taxpayer sought an injunction on the ground that the assessment was invalid. In granting the injunction the appellate court held that the decision of the Board did not establish the validity of the prior assessment, even though the question was open before the Board and the validity of the assessment was assumed by it in determining the deficiencies. In effect, a second suit with respect to the same tax year was allowed, and the taxpayer was permitted to litigate a point which had been open for determination in the prior proceeding. This result seems to be in conflict with the view adopted in another recent case where the Court of Claims said :r "Under the statute and the ruling which we have made in several decisions the order of the Board became res judicata not only as to such matters as were submitted to the Board, but as to all other matters with reference to the taxes for these two years which might have been presented."
A distinguishable situation involving a second suit with regard to the same year, is presented with respect to overpayments determined by the Board of Tax Appeals. The Board's jurisdiction was originally limited to reviewing the correctness of a deficiency asserted by the Commissioner, but in 1926, this was extended to permit determination of the amount of any overpayment. 52 However, the Board regarded its authority as limited to the determination of the fact and the amount of the overpayment. Whether that overpayment was refundable or not might depend upon questions that related to the claims for refund 49 and the Statute of Limitations. s If the Board found an overpayment, the Commissioner had to decide whether it was refundable, and the taxpayer aggrieved by his adverse decision had no recourse except through a suit in court. The statutory limitations of the Board's authority are reflected in the results reached in the application of res judicata. Where a suit is brought in a court to recover an overpayment determined by the Board of Tax Appeals which the Commissioner has refused to refund, the cases are in accord that the decision of the Board is res judicata as to the fact of overpayment." If the court finds that refund of the overpayment is barred for failure to file a proper claim or petition in time, the taxpayer is not entitled to judgment though the Board's decision establishes the overpayment." In 1934, however, the Board was given authority to determine whether the tax was paid within a period so as to make it refundable. 5 0 The Board's decision on this point should, of course, be res judicataY5 There is another group of cases in which a determination by the Board for a particular tax year does not bar a subsequent suit. If, in connection with a claim for abatement, the taxpayer furnished a bond to insure the payment of the tax which might eventually be determined to be due, An interesting question may be raised as to the jurisdiction of the circuit courts of appeals to review a decision of the Board determining an overpayment. If the court affirms the Board's determination of an overpayment, may the Commissioner still refuse to pay on the ground that a proper claim was not filed? If he may, there would seem to be reason to doubt that the appeal is within the judicial power. Cf. Gordon V. United States, 2 Wall. 561 (U. S. 1865); United States v. Jones, 119 U. S. 477, 420 (185). Yet it is quite clear that on review of the Board's decision the court could not determine the refundability of the overpayment, since that question was not before the Board, and there would ordinarily be no basis in the record for a decision on that point. Perhaps the decision on overpayment might be regarded as the equh-alent of a declaratory judgment on that subject alone.
19371
[Vol. 46: 1320 the Government may recover on this bond although the Board of Tax Appeals has determined that because of the Statute of Limitations there is no tax deficiency. 5 " The issue before the Board is not the same as that before the court in the suit on the bond, because there may be liability on the bond although the liability for the tax has expired." 9 A decision that the tax is barred by limitations therefore is not a decision on a point relevant in the suit on the bond. "The effective scope of the decision rendered is no broader than the issue, opinion, and findings."" 0 And this was held to be true even though the statute provided that the decision of the Board that the tax was barred by the Statute of Limitations should "be considered as its decision that there is no deficiency with respect to such tax."'" A literal construction of the statute, the court held, would not be consonant with the legislative intent.
An interesting variation of this point appeared in Hilton Lumber Co. v. Grissom," where a bond was executed to cover a tax liability. The taxes were paid after the statutory period had expired, and a consent judgment was entered dismissing a suit on the bond and cancelling it. The taxpayer then brought an action to recover the tax payment, alleging that it was made after the limitation period had expired. This suit was held to be barred by the judgment entered in the suit brought on the bond. Although there is an element of res judicata here, the decision is primarily an application of the rule that, after a tax bond has been satisfied by payment, the money may not be recovered because it was collected as a tax after the statutory time for such a collection had expired. States Steel case was given after the period for the collection of taxes had expired, but it was the successor of two earlier bonds, the first made just before the expiration of the statutory period. In United States v. Wyoming Central Ass'n, 70 F. (2d) 869 (C. C. A. 10th, 1934) , the bond was executed after the limitations period had expired. The effect given to the bond was thus similar to that given to a waiver executed after the expiration of the statutory period. Cf. Helvering v. Newport Co., 291 U. S. 485 (1934) . There is a curious consequence here-giving a waiver or a bond after the statutory period has expired will bind the taxpayer, while an actual payment of the tax out of time may ordinarily be recovered. 62. 70 F. (2d) B. Different Tax Years. In the previous paragraphs, the discussion has been limited to cases in which the second suit involved liability for taxes in the same tax year or on the same estate as the first. Much more difficult is the question whether a decision for one tax year is conclusive in a subsequent litigation involving a different year, and the cases, in result at least, are enshrouded in confusion. There is agreement that res judicata in this situation is limited to the precise question which was decided in the former case; but there is little harmony in determining what types of questions fit this test. Questions of law and of fact are infinite in variety, and there is an imperceptible gradation from the few situations in which it is clear that precisely the same issue is involved in two litigations for different years, to the multitude of cases in which it is equally clear that the questions involved are different. Between the two extremes is a wide area of doubt. And there are further difficulties. Even if we grant that res judicata applies to questions of law and to questions of fact, does it apply to the law portion of mixed questions of law and fact? All cases involve both law and facts, although the one or the other may not be in dispute in a particular controversy. How far, then, does res judicata apply to the law when the facts in the second case, though different, are found not to be different in legal effect? And when we talk about a question of fact being res judicata, does that apply to the evidentiary facts only or to the ultimate facts, though there may be an attempt to offer different evidentiary facts in the two cases?"
The tax decisions give no satisfactory answers to questions of this sort. It may be useful, however, to attempt to list the cases along the scale which extends from the "same issue" at one end to "different issue" at the other. We may take up first the cases in which res judicata was held applicable. This result has been reached where the second case involved the same ultimate fact as that decided in the first: the value of minerals or timber on March 1, 1913,1 and the amount of earnings of a corporation since March 1, 1913, available for dividends on January 1, 1918.'6 Of course, there is a certain amount of law in determinations 
1334
THE YALE LAW JOURNAL [Vol. 46: 1320 such as these. The same result has been reached in cases apparently involving more law and less fact, with the ultimate fact issue identical in the two cases -whether certain transactions constituted a gift of stock from a husband to a wife, 67 whether bonds were issued for consideration, 6 " and whether contracts had value on March 1, 1913." In other cases, res judicata has been held applicable where the question was more nearly one of law with the ultimate facts in the two cases identical, or at least similar in the geometric sense: the deductibility of amortized discount on a predecessor's bonds ;70 the deductibility of depreciation by a lessor and the lessor's liability for tax on the taxes paid for it by the lessee;71 the construction and legal effect of a will;72 and the deductibility of payments made on certain notes where the previous case had allowed the deduction of payments made on other notes executed under similar circumstances. 3 Finally, and more doubtfully, the rule of res judicata has been applied to determinations of a partnership relationship between the taxpayer and others, 74 and of the taxability of a business trust as an "association." 75 In these cases the question does involve a large element of law; but the facts in succeeding years are necessarily different, and the ultimate legal consequence is very much a function not only of the prior decision on the law, but also of the possibly dissimilar facts.
We may turn next to cases in which the rule of res judicata was held not applicable although the questions in the two cases were at least Co. v. Commissioner, 34 B. T. A. 687 (1936) . But cf. Brooklyn Trust Co. v. Commissioner, 31 B. T. A. 1070 865 (C. C. A. 2d, 1936) , cert. denied, 298 U. S. 659 (1936) ; Uniform Printing & Supply Co. v. Commissioner, 33 B. T. A. 1073 closely related. Some of these cases seem quite indistinguishable from those just mentioned. A decision that income from a contract with a water district was exempt has been held not res judicata in a case arising under a subsequent but substantially identical contract." 0 In another case, a decision on the legal effect of certain margin transactions was held not res judicata as to similar transactions in subsequent years, for, "although the law may be the same, the facts, though similar, are different and, being different, they were not passed upon in that case." ' T In other cases it is more clear that the real question at issue relates to the effect of facts which change from year to year. This has been recognized in denying res judicata in cases involving the question whether a corporation was "formed or availed of for the purpose of preventing the imposition of the surtax upon its shareholders,"" t whether a corporation was "doing business," 7 whether the taxpayer was a "business league,"" 0 whether a corporation's activities were "charitable,"'" and whether a group of corporations was affiliated in the respective taxable years. 8 2 Similarly, where the statutory provision involved in the two cases is not the same, res judicata is not applicable. (1936) . In the former case the Board said: "The application of § 220 in any particular taxable year is wholly dependent upon whether the facts and circumstances pertaining to that year bring the taxpayer within the scope of that section-that is, was the corporation availed of for the prohibited purpose during the taxable year in question, irrespective of a finding by the Board and the courts that it was so availed of in a prior taxable year." 33 B. T. A. 83, 8743 (1935). In the Alhours Securities case, where the prior decision was based on a stipulation, res judicata was also held inapplicable to the issue raised by the word "formed" in the statute. Perhaps the most important case in which res judicata has been rejected is Tait v. Commissioner, " 4 where it was held that a prior decision of the Board of Tax Appeals allowing depreciation at the rate of fifteen per cent on certain machinery did not preclude a determination for a subsequent year that an allowance of eight and one-half per cent was proper. Though the court's opinion is very brief and gives no real consideration to the problem, the result reached seems a desirable one. There should be no vested right (or disability) in a matter involving as much of a continuing judgment as a depreciation rate."'
Comparatively little difficulty is presented by a final group of cases in which res judicata was urged, but was held inapplicable because the issue previously decided was plainly quite different from that raised in the later case. A decision that corporations were affiliated does not establish that one may deduct another's net loss;"" a decision against the deductibility of depreciation does not prevent the deduction of obsolescence;" a decision that particular transactions were gifts from a husband to his wife is not conclusive as to other transactions occurring at different times ;ss and an acquittal for filing false amended returns does not bar penalties for filing false original returns. 8 9 Even though the second suit is between different parties from those in the first, the resulting inconclusiveness of the prior judgment has sometimes been put on the ground that the questions in the two cases were different.9 0 Exchange Co. v. Commissioner, 9 B." T. A. 1197 (1928 N. Y. 1934), it was held that a decision in a transferor's case that certain waivers were invalid was not a bar to a decision in the transferee's case that the transferee was estopped to assert that invalidity. Cf. Boston Safe Deposit & Trust Co. v. Commissioner, 66 F. (2d) 179 (C. C. A. 1st, 1933) , cert. denied, 290 U. S. 700 (1933) , where a decision of the Board evaluating charitable remainders for estate tax purposes was held not to foreclose the question, arising in a subsequent income tax case, whether the income was "permanently set aside" for charitable purposes. [Vol. 46: 1320 Before leaving this aspect of the general problem, reference should be made to one case which may easily be misconstrued. In Western Wheeled Scraper Company v. United States,"' the plaintiff, suing to recover 1919 taxes, relied on a decision in a previous case involving 1920 taxes where it had been determined, on stipulation, that the taxpayer had overstated its closing inventory for 1919. The holding of the Court of Claims appears to have been that mere proof of this fact was not sufficient to establish that the taxpayer had overpaid its taxes for 1919. Although this was enough to dispose of the case, the Court based its result, in part, on the ground that the Board of Tax Appeals, under the statute creating it, is limited in its authority to years for which deficiencies have been determined, and "shall have no jurisdiction to determine whether or not the tax for any other taxable year has been overpaid or underpaid." 2 For this reason, said the court,O 3 "the application of the rule of res adjudicata as herein claimed" is expressly excluded. Perhaps the saving words are "as herein claimed." Certainly, the statute could not be fairly construed as making the rule of res judicata generally inapplicable to decisions of the Boa'd of Tax Appeals so far as different years are concerned. The argurment would be just as applicable to a decision of a court on review oi a Board decision; yet the decision given conclusive effect in Tait v. W~estern Maryland Railway 94 was made in a case which had come through the Board of Tax Appeals. 95 That the Board does not have jurisdiction over controversies other than those properly brought before it does not distinguish it from other tribunals; no court has jurisdiction to render a judgment which cannot be based on the pleadings before it. Yet it cannot be successfully contended that the decision of a court is not res judicata in another case because the court did not have jurisdiction of the second controversy when it decided the first. Res judicata does not depend on principles of jurisdiction, but on principles of peace.
C. Other Questions. The way in which the issues were decided may become material in the application of res judicata. Must an adjudication have been on the merits, or will a case be the basis of res judicata although it was decided on stipulation, dismissed on the petitioner's motion, or allowed to go by default? There is considerable confusion on 91. 82 Ct. Cs. 646, 13 F. Supp. 762 (1936) these questions. When both actions relate to the same year's taxes, it seems clear that the first case is binding in the second although the first decision was based on stipulation rather than adjudication." There is here the sanction of contract or compromise as well as that of res judicata. The same result has also been reached where the prior proceeding was dismissed on the taxpayer's own motion" 7 or went by default." The Board has, however, refused to follow this rule in transferee proceedings when the decision against the transferor was based upon a stipulation;" in a few cases refusal to give the effect of res judicata to a case based upon a stipulation has been extended to cases against the same taxpayer for a subsequent year. 287 (1926) , deciding generally against the application of res judicata to tax cases, the Board said: "We should be even more hesitant about applying it to facts thus stipulated for argument's sake." Id. at 290. In Almours Securities, Inc. v. Commissioner, 35 B. T. A. 61 (1936) , the opinion relied almost entirely on the transferee decisions; the result reached seems to have been right, since the question involved was one as to which an adjudication as to one year should not be res judicata as to another year in any event. See note 78, supra. Cf. International Salt Co. Very little attention has been paid to the question whether a prior judgment claimed to be conclusive must be pleaded, offered in evidence, or whether it may be the subject of judicial notice. One court has determined that it will take judicial notice of its own records for the purpose of res judicata, 1 0 3 and the Board has taken judicial notice of a prior decision "under the circumstances."' 1 4 The Supreme Court has recently passed over the question of the exact form and time in which res judicata must be presented. 0 5 The seeming absolutism of the rule of res judicata encounters some obstacles when there are two previous judgments, each inconsistent with the other. This situation was presented in Dozald ',. J. J. White Lumber Company. ' The Government obtained a decision before the Board as to the value of certain timber on March 1, 1913. A suit was then brought against the collector with respect to a subsequent year, and a value favorable to the taxpayer was fixed by the court. 0 7 Finally, a third action was brought for a still later year. In this last suit both parties relied on the principle of res judicata. The court held that "where there are two conflicting judgments, the last in point of time is the one which controls."' 0 8 Where a Board decision for a subsequent year became final pending a court review of a decision involving the same issue for a prior year, res judicata was, with doubtful propriety, held inapplicable.' 0 9 In another case, a circuit court of appeals regarded itself bound by a state court decision, although an appeal was pending in the state courts." 0
III. PARTIES
Another question arising in the application of the principle of res judicata relates to the parties in the respective cases. There is no difficulty when the parties are the same in both cases. But to what extent may the parties be different in form or substance without affecting the conclusive effect of the prior judgment?
It is quite clear that the requirement as to parties is met if the party in the second suit is in "privity" with the party in the first."' Whether there is such privity becomes material in many federal tax cases because tax controversies may involve any one of three parties on the Government's side -the United States, the Commissioner, or a collector. If the problem could be approached afresh, it should be fairly clear that for the purposes of res judicata these parties are all in privity. The Government is the real party in interest in all tax controversies, and the fact that for reasons of history some officer or former officer of the Government is made the nominal party, should not obscure the. substance of the situation." (C. C.A. 2d, 1929) collector.' 14 The same result has been reached where the United States was the party to the first action and the subsequent suit is against the collector": 5 or against the Commissioner."" A judgment involving the United States in one court is, of course, effective as res judicata in a subsequent suit against the United States in another court.Llr In the other two possible situations, the collector was nominally the party on the Government side in the first litigation. Here, to date, the cases reach the other result: The prior judgment in the suit against the collector is not res judicata in a subsequent suit against the United States" or against the Commissioner.'
These decisions appear to rest on no substantial basis, and should be overruled if the doctrine of res judicata is to be retained at all in federal tax cases. The notion that a judgment in a suit involving a collector is not res judicata in a subsequent tax suit against another officer or against the United States rests upon a I1. 1934), appeal dismissed on stipulation, 73 F. (2d) 1019 (C. C. A. 7th, 1934) 116. Garcin - % Commissioner, 22 B. T. A. 1027 % Commissioner, 22 B. T. A. (1931 , remanded on stipulation of parties, 79 F. (2d) 12° The opinion proceeds entirely on the ground that the action against the collector is "personal" in its nature. This theory has been consistently followed in other situations: An action against a collector may not be continued against his successor in office, 2 ' while on the death of a collector, the action may be revived in the name of his personal representative.
122 It will serve no purpose here to go into the historical justification for all this. It seems clear that, whatever the basis may have been in the past for regarding the action against a collector as "personal,"' 23 that basis has now quite gone. Cessat ratione, cessat le.%. Since the Sage case was decided, it has been established that the right to sue the collector may be taken away by Congress in a proper case without substituting any other remedy.
1 24 And in George Moore Ice Cream Company v. Rose, 125 the Supreme Court specifically held that where the collector acted pursuant to an assessment -as is almost invariably the case -the United States becomes a party to the judgment as a matter of law. A few extracts from the opinion are sufficient to show the real inapplicability of the reasons advanced in the Sage case:
"The Collector did act under the directions of the Secretary of the Treasury, or other proper officer of the Government in the collection of the tax . . . His duty being imperative, he is protected by the command of his superior from liability for trespass, and is 120. 250 U. S. 33 (1919) . That it was a dictum has recently been pointed out in Cudahy Packing Co. v. Harrison, 18 F. Supp. 250, 254 (N. D. Ill. 1937) . 125. 289 U. S. 373 (1933). The decision was that the REvENuE AcT Or 1924 § 1014, allowing recovery of taxes though paid without protest, was applicable to a suit against a collector, although the taxes had been paid without protest before the enactment of the section, so that the collector was subject to no liability under the law in force at the time of payment.
[Vol. 46: 1320 entitled as of right to a certificate converting the suit against him into one against the Government . . . One does not speak of probable cause when justification is complete . . . "A suit against a Collector who has collected a tax in the fulfilment of a ministerial duty is today an anomalous relic of bygone modes of thought. He is not suable as a trespasser, nor is he to pay out of his own purse. He is made a defendant because the statute has said for many years that such a remedy shall exist, though he has been guilty of no wrong, and though another is to pay. There may have been utility in such procedural devices in days when the Government was not suable as freely as now. They have little utility today, at all events where the complaint against the officer shows upon its face that in the process of collecting he was acting in the line of duty, and that in the line of duty he has turned the money over. In such circumstances his presence as a defendant is merely a remedial expedient for bringing the Government into court.!" 2
In the light of these more recent determinations of the nature of the liability of the collector, the decision in the Sage case should no longer be followed. 27 The Court has not hesitated to overrule its decisions in other circumstances. The dictum in the Sage case and its progeny should be relegated to the same limbo.
In other cases, no one representing the Government was a part), in the earlier litigation. In this situation, it might be supposed that it would indeed be clear that the prior decision is not binding on the Government. A decree of a state court approving a receiver's report showing certain losses is not sufficient to establish these losses for tax purposes.22 8 A surrogate court decree approving an executor's account, though accepted by the estate tax division of the Bureau of Internal Revenue in fixing the amount of the federal estate tax, is not res judicata as to the value of stock included in the account when the issue arises in a subsequent income tax case." And the decision of a state court, based on the verdict of a jury, that a bequest was valid as a charitable gift, does not conclude the issue whether the bequest is deductible for estate tax purposes.' 30 These results seem fairly clear until they are turned around. If the state court had found that there was no loss in the bank cases or that the charitable gift was not valid, it seems very likely that the Government would have found in the state decision strong and perhaps conclusive support for the denial of the deduction claimed.' The difficulty is emphasized when the recent decision in Blair '. Cominissioner". 2 is recalled. In that case there had been a prior decision by the Circuit Court of Appeals in a tax case between the same parties holding that the trust of which the taxpayer was a beneficiary was a spendthrift trust and that the assignments made by the taxpayer were invalid. Then there was a state court decision to the contrary to which the Government was not a party and could not have been a party if it had sought to be. When the issue arose again in a tax case concerning a subsequent year, the prior tax decision was held no longer applicable, while the intervening state court decision was found to be conclusive. "The supervening decision of the state court interpreting that law in direct relation to this trust cannot justly be ignored in the present proceeding so far as it is found that the local law is determinative of any material point in controversy." s Thus we are thrown back squarely to the problem of the effect of state law on federal tax questions. This is a very elusive topic, the analysis of which does not seem yet to have been completed, and which we cannot undertake to examine here.'" C. A. 1st, 1935) , (1936) 49 HARv. L. Rav. 844. Of course, it might be said that the question whether a gift is charitable so as to be valid under state law is not necessarily the same as the question whether it is charitable within the deduction provision of the estate tax law. The concept, however, is an almost uniformly accepted one, and it is doubtful if such a distinction really exists. See Eagan v. Commissioner, supra, at 883. 131. Cf. Eagan v. Commissioner, 42 F. ( 2d) 881, 883 (C. C. A. 5th, 1930) , where the court intimated that a state decree against the trust would have been conclusive: "The Revenue Act did not intend to except trusts which could not lawfully take effect, but only those which can and do become operative." But see Olympia Veneer Co. v (C. C. A. 1st, 1935) , (1936) The Blair decision does, however, seem susceptible to certain comments. In the first place, whatever may be the effect of a state court decision where there has not been a prior determination of the question between the parties now before the court, there had been such a prior decision in the Blair case. Though the application of the rule of res judicata there might shut out relevant light, that is the nature of the rule of res judicata. The Court does seem to have been a little summary in its handling of this question. Moreover, it is not wholly clear that the state court decision is the ultimate word on the construction of the trust instrument. The issue in that case was between the trustees, the beneficiary, and the assignee. If a controversy should arise between a trustee in bankruptcy and another beneficiary of the trust, perhaps in another appellate district or eventually before the state supreme court, the trustee in bankruptcy no doubt would contend that the property passed to him because the prior state decision established the trust interest as property which the bankrupt "could by any means have transferred."' 3 If the prior temper of Illinois courts in spendthrift trust cases is any test, he is very likely to be met with the answer that this was res inter alios acta. Which, then, of the state decisions vill be conclusive in federal tax matters? And, in the meantime, is not the fact that the state decision first rendered makes the property subject to the claim of the trustee in bankruptcy sufficient to cast grave doubt on it as a final determination of the law of the state? For the time being, however, it seems to be established that a federal tax decision will not be res judicata in a subsequent case between the same parties if there is an intervening state court decision that is regarded as controlling under the nebulous rules governing the effect of state law on federal tax questions.
There is a third group of cases in which a prior decision involving one party may be urged as binding in the later case of another taxpayer-cases in which the two taxpayers were both parties to the same transaction, and different aspects of the transaction are presented in subsequent tax controversies. In Hall v. Commissioner, 5 0 the petitioner had transferred stock to a corporation in exchange for other stock, and the question was whether any taxable gain was realized from the exchange. In a premade the order of the state court binding in determining the federal tax question, vas a basis of the decision. Freuler v. Helvering, 291 U. S. 35, 44-45 (1934) . No statute making such an express reference to the state court decision was involved in the Blair case. 
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vious case it had appeared that the corporation had sold the stock it had received, and its gain had been computed on the transferor's basis, on the theory that the transaction was a tax-free exchange under the reorganization provisions of the Revenue Act. The transferor's contention that this decision was conclusive in his case was rejected. A similar result was reached in an estate tax case in which the Commissioner contended that a transfer had been made in contemplation of death, though in computing the gain from a later sale of the same property he had taken the position that it was not in contemplation of death.
137 Situations of this sort have been presented in different guise in a few other cases."" Where several persons take part on the same side of a transaction, as, for instance, where there is a syndicate of several members, or where the same issue arises separately as to the beneficiaries of the same estate, a decision in the case of one, though persuasive, is not conclusive in the case of another." 3 "
It is a natural reaction to say that in these circumstances the Government should not be allowed to blow both hot and cold with respect to the same transaction. It is difficult for the layman, at least, to see that, with our system of throwing every doubtful point into litigation, there are situations in which the Commissioner must take inconsistent positions until the Supreme Court has settled the issue one way or the other. If the Commissioner makes up his mind as to what he thinks is right and follows that conclusion consistently in early cases on both sides of the question, the Supreme Court may eventually decide that his solution was wrong, with the net result that both classes of taxpayers pay no tax when only one should have gone free. Only by taking a position in favor of the Government on both sides of the question until the issue 137. See Igleheart v. Commissioner, 77 F. (2d) 704, 713 (C. C. A. 5th, 1935) . 138. Boston Safe Deposit & Trust Co. v. Commissioner, 66 F. (2d) 179 (C. C. A. 1st, 1933 ), cert. denied, 290 U. S. 700 (1933 ; Bone v. United States, 46 F. (2d) 1010 (M. D. Ga. 1931 ) (a decision in a corporation's case that deductions for officers' salaries were excessive was held not controlling in favor of an officer's contention that the excessive portion received by him was taxable as a dividend) [cf. William S. Gray & Co. v. United States, 68 Ct. Cls. 480, 35 F. (2d) 968 (1929) ]; Bateman v. Commissioner, 34 B. T. A. 351 (1936) (the first decision determined that a corporation was a personal service corporation, but did not establish the amount of its income, and thus was held not conclusive on the latter point in a case involving a shareholder's tax).
139. Gwin v. Commissioner, 14 B. T. A. 393 (1928) A. 1202 (1926) . But cf. Missouri Pacific R. R. v. Commissioner, 22 B. T. A. 267 (1931) , where the petitioner in the second case was a party in the first proceeding.
Questions as to the identity of the parties in the two cases are also presented in the cases involving suits on bonds. [see pp. 1331-32, supra] , and in the cases involving transferee liability [see pp. 1347-51, infra) .
is finally settled, can the Commissioner protect the revenue. 4 0 For this reason the cases holding that a position taken in one case does not bar an inconsistent position in the other case seem right, though there is obvious difficulty if the inconsistent positions in fact lead to a double tax in the same transaction.
IV. TRANSFEREES
A special instance of the problem of parties is presented in proceedings brought against persons who have received a transfer of property from the original taxpayer, 14 1 for where there has been a previous determination of the transferor's liability, the conclusive effect of this determination in the later proceeding against the transferee may come into question. Under Section 311 of the Revenue Act of 1936,12 the "liability, at law or in equity, of a transferee of property of a taxpayer, in respect of the tax," may be asserted by deficiency notice; the transferee then has an option to pay the tax or to seek a redetermination from the Board of Tax Appeals. The statute thus provides a means of proceeding against the transferee substantially the same as if he were the primary taxpayer. The transferee proceeding may be originated either before or after the final determination of the tax liability, of the transferor.
Since the statute provides a means for enforcing the "liability, at law or in equity, of a transferee," a first approach to the problem might be an examination of the extent of the liability of a transferee before the provision was enacted. There seem to have been few, if any, cases in which the Government had proceeded by suit against a transferee after 140. The difficulty is far from imaginary. Consider, e.g., the position which the In a number of cases, the Board has held that its decision made on the merits in reviewing a deficiency determined against the transferor is conclusive as to the transferor's tax liability in a subsequent proceeding involving the transferee.' 47 The prior decision is binding not only on the transferee, but also on the Commissioner. If the Board determined that there was no deficiency due from the transferor, the Commissioner may not proceed further against the transferee."" 8 And the decision with respect to the transferor is conclusive equally as to the merits of the transferor's tax and on the question whether it was barred by limitations. '" 0 There are a number of situations, however, in which the Board has concluded that a prior decision involving the transferor did not preclude a re-examination of the merits of the tax in the transferee's proceeding. Where the transferor's appeal was dismissed for want of jurisdiction, there is no decision on the merits which can be invoked by either party in a subsequent controversy over transferee liability.'-' As to this there can be little controversy, for there was, in effect, no appeal to the Board. In other situations in which the Board has refused to give conclusive effect to a prior decision against a transferor, the result is more doubtful. The Board has determined that the decision in the transferor's case will not be conclusive against the transferee where the transferor's petition was dismissed on its own motion,'"' or where the decision in the transferor's case was based on consent or on stipulation.e -These decisions seem difficult to support. Once the transferor has appealed to the Board, the decision which the Board may make becomes the final determination of the transferor's tax liability for the year in question, subject only to direct review by the circuit courts of appeals and the Supreme Court. The Board's jurisdiction becomes exclusive upon the filing of the petition.
1 5 3 When its decision becomes final, it determines the tax liability of the transferor whether the decision be after full hearing or on stipulation or consent. The transferor's tax liability thus becomes fixed, and the transferee's liability is to pay the tax THE YALE LATW JOURNAL due from the transferor, 5 4 regardless of the basis upon which the transferor's tax was determined. Many of the cases involve corporations with only a few stockholders where the transferee was throughout the real party in interest and where the transferor's case was controlled by the same counsel who appeared for the transferee. 55 There is here an additional reason for giving conclusive effect to the determination in the transferor's case, for it is well settled that a person in control of litigation is bound to the same extent as an actual party to the proceeding.' And where reliance is placed on a decision of the Board based upon stipulation or consent, there is generally the added sanction of contract.' The Board has not been wholly consistent in this group of cases. In Garcin v. Connissioner,"' the decision against the transferor was a default judgment obtained in a federal district court. The Board held this binding on the transferees. It would seem that for this purpose a decision of the Board based upon consent or stipulation should be at least as effective as a default judgment of a district court."' Here, as elsewhere, nice questions may arise as to the exact scope of the conclusive effect of a prior decision. This issue was presented in American Steamship Company v. Wickwire Spencer Steel Company.' 0°I n the transferor's case the Board found no deficiency because certain waivers of the Statute of Limitations, signed by the transferee without the transferor's authorization, were invalid as to the transferor. In a proceeding involving the transferee's liability, the District Court agreed that the decision of the Board would be binding on the validity of the waivers if that question were presented, but held that, having signed the waivers, the transferee was estopped from asserting their invalidity.' There was "no identity of issues in the two cases."'1 2 Thus the transferee 154. That is, to the extent that he has received assets from the transferor or is other- (C. C. A. 4th, 1935) .
159. Where the petition in the transferor's case had been filed with the Board under the 1924 Act, the Board's decision had only prima facie effect, and accordingly is not conclusive in the transferee's case. Stegeman v. Commissioner, 25 B. T. A. 949 (1932) .
160. 8 F. Supp. 562 (S. D. N. Y. 1934) . 161. The decision on estoppel was based on Lucas v. Hunt, 45 F. (2d) 781 (C. C. A. 5th, 1930) . Cf. McPherson v. Commissioner, 54 F. (2d) 751 (C. C. A. 9th, 1932) .
162. 8 F. Supp. 562, 566 (S. D. N. Y. 1934 ).
[Vol. 46 : 1320 may be liable although no tax is due from his transferor. In another case,'6 the Board determined on stipulation that no tax was due from a transferor because it was a personal service corporation. The result of this was to make the corporation's income taxable to its stockholders much as if it had been a partnership." In a subsequent proceeding involving the tax liability of one of the stockholders for the income of the corporation, the Board held that the prior decision was not conclusive as to the amount of the income -in part because the earlier case had been disposed of on a stipulation. Although this ground appears objectionable, the result seems right. The determination that the transferor was a personal service corporation and thus not subject to tax was not a decision on the issue of the amount of its income taxable to the shareholder.
V. PENALTIES
The question of the interrelation of criminal proceedings and of civil penalties for fraud may arise in various situations. Under Section 145 of the Revenue Act of 1936, any person who "willfully fails" to pay any tax due, or to make a return, or to keep records, or to supply information, is guilty of a misdemeanor and may be fined up to $10,000, and imprisoned up to one year. Any person "who wilfully attempts in any manner to evade or defeat any tax" is guilty of a felony and may be subjected to a fine of the same extent and imprisonment up to five years. 1 In each case the Statute provides that the criminal penalty shall be "in addition to other penalties provided by law." The penalties which are collected administratively are chiefly three: a penalty running.up to twenty-five per cent "In case of any failure to make and file return . . . unless it is shown that such failure is due to reasonable cause and not due to willful neglect;" '" G a penalty of five per cent of a deficiency. 7 . imposed "If any part of the deficiency is due to negligence, or intentional disregard of rules and regulations but without intent to defraud;" 1 8 finally, and most important, the "fraud" penalty of fifty per cent of the amount of any deficiency is added to the tax "if any part of any deficiency is due to fraud with intent to evade tax."' 1 0
It is clear from this r~sum6 that the criminal and administrative penalties are not imposed in exactly the same terms, however plain it may be that facts which would show a "willful" attempt "to eva'de or defeat any tax" would ordinarily be sufficient to show "fraud with intent to evade tax." How far, then, will a determination under one of these provisions operate to bar a proceeding under another? Clearly the payment of penalties in addition to the tax will not bar a subsequent criminal prosecution, 170 for there is no previous adjudication, and thus no basis for the application of res judicata. Moreover, as has been pointed out, the criminal penalty is in terms imposed "in addition to other penalties provided by law." The suggestion that there is an invalid double punishment for the same offense is subject to the answer given in the cases discussed below where a penalty is allowed after a successful criminal prosecution.
Where the taxpayer has been subjected to fine or imprisonment in a criminal prosecution, the contention has sometimes been made that a fraud penalty may not thereafter be imposed. This penalty, it is said, constitutes a second punishment for the same offense, and creates the double jeopardy prohibited by the Fifth Amendment. This argument has been uniformly rejected, whether the judgment against the defendant in the criminal proceeding has been based upon a plea of guilty, 1 ' or upon the verdict of a jury"' -for, it is said, Congress intended to impose cumulative penalties. In Hanby v. Commissioner, 1 8 the conclusion was put in these words: "It is manifest that Congress intended to impose upon such unlawful and fraudulent conduct as that of the taxpayer in this case not 168 . For an interesting discussion of the "negligence" and "failure to file return" penalties, see Kent, The Treasury Point of View (1935) 1936 § 293 (b) . The same provision appeared in the REVENUE only a punishment by fine and imprisonment through criminal prosecution . . . but also the added penalty . . . Under such circumstances it has been held that the statute does not impose a second punishment for the same offense, but that the several penalties are parts of a whole which is not satisfied by the imposition of a part."
Though there is a certain element of casuistry in this way of putting it, the result seems justified. The only substantial difficulty is that resulting from United States v. La Franca, 7 4 and that is one easily disposed of on the ground that the case was based on the construction of statutes having no application to the tax situation. Although prosecution does not bar the imposition of the penalty, the record of the criminal case is not conclusive in establishing the fraud upon which the penalty is based. Where the conviction was based upon a plea of guilty, the record of that plea "is receivable as an admission to be given weight according to the circumstances."'1
76
The more difficult situation is presented when the criminal prosecution has resulted in an acquittal and the Commissioner thereafter undertakes to assert a fraud penalty. Three cases have involved such penalties after an unsuccessful criminal prosecution, 7 7 but only one of these appears to have raised the question squarely.' 7 This is the Mitchell case; the taxpayer was acquitted on an indictment based on Section arguments do not appear to be wholly disproved by the recent reversal of the decision on this point in the Mitchel case.
VI. CONCLUSION
If the cases thus reviewed demonstrate anything, it is "human reluctance to let controversial issues stay settled." 's Although the Supreme Court has made it clear that res judicata applies to tax cases, there has been much more litigation in the field since the decision than before. There is room, at least, to consider the rule in operation and to examine the scope within which it can operate with maximum utility.
It should not be forgotten that "Res judicata is a principle of peace.""' It is a rule which forecloses and shuts out truth, which may result in "the perpetuation of error," 1 8 7 and which can therefore be justified only to the extent that it brings a compensating advantage. "Relief from redundant litigation" 1 " 88 may be such an advantage, but on this basis the principle of res judicata can be justified only so far as it does in fact eliminate repetitious lawsuits. Our examination of the cases shows, perhaps, that there are some circumstances in which litigation over the question whether res judicata is applicable or not, may well present more difficult questions than would be involved in re-examining the merits of the case itself. To this battleground res judicata brings no peace. It should be confined to the area within which it will in fact prevent further litigation, and within which its application may become so clear that complicated litigation over questions of its scope will be brought to a minimum.
Further difficulties with the rule of res judicata arise out of the procedural system for the review of federal tax decisions. Review by the Supreme Court in a tax case is never a matter of right; it is always discretionary. And either the taxpayer or the Government may incur a decision in an early litigation plainly contrary to the law as it is eventually established by the Supreme Court-and this though every effort has been made to obtain the highest Court's decision. The error may be irretrievable as to the particular case then litigated. ' But it is difficult, at best, to defend the doctrine if it is extended to require perpetuation of mistake after error has been clearly shown. This is a very real danger. It has already occurred to the detriment of both the taxpayer'9 0 and the Government. 191 It was with such decisions in mind that the Special Committee on Federal Taxation of the American Bar Association made its last report. 92 The Committee, referring to the Westrn Maryland case, said:
"As a result of this decision, if the taxpayer secures a decision of a court, even though not the Supreme Court, with respect to a particular income tax question which recurs in later years, he becomes entitled to the benefit, or subject to the burden, of the decision, even though it is later determined in other cases that the decision is wrong. This causes a lack of uniformity in the application of the law among the taxpayers and this result does not seem to be required by any fundamental principle involved in the doctrine of res adjudicata. The year litigated is of course dosed by the judgment, but there seems to be no reason why the taxpayer should be treated more or less favorably in a later year than the law as finally determined war- 
